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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH : 
Plaintiff/Appellee : 
Vs. : 
: Case No. 20030004-CA 
TODD MAY 
Defendants/Appellants : 
BRIEF OF APPELLANT 
JURISDICTION AND NATURE OF PROCEEDINGS 
This is an appeal from a conviction of acting as a private investigator 
without a license, a class A misdemeanor. The Defendant was found guilty 
following a bench trial in front of the Honorable Ernie Jones. He appeals that 
verdict. This court has jurisdiction over this appeal pursuant to Utah Code 
Annotated §78-2a-3(2). 
ISSUE ON APPEAL AND STANDARD OF REVIEW 
I. DID THE TRIAL COURT ERR WHEN IT FOUND THE 
DEFENDANT GUILTY OF ACTING AS PRIVATE 
INVESTIGATOR WITHOUT A LICENSE EVEN 
THOUGH THE DEFANDANT DID NOT RECEIVE 
CONSIDERATION AND DID NOT PERFORM AN 
INVESTIGATION? 
mmmmmmmmm 
STANDARD OF REVIEW: Since this is a question of law the appellate court 
( 
should give no deference to the trial court's legal findings and should review 
this case under a correction-of-error standard. "[W]hen reviewing the trial 
< 
court's conclusions of law, appellate courts apply a correction-of-error standard 
without any special deference." Roderick v. Ricks, 54 P.3d 1119, 1125 (Utah 
2002). See also, State v. Wessendorf, 111 P.2d 523, 526 (Utah Ct. App. < 
1989)("In assessing the trial court's legal conclusions, we apply a correction of 
error standard.") i 
II. DID THE STATE FAIL TO PROVE THE ELEMENTS OF THE 
OFFENSE? 
STANDARD OF REVIEW: This issue should be reviewed under a clearly ' 
erroneous standard of review. "In reviewing the sufficiency of the evidence at 
a bench trial,... we will not set aside the verdict unless clearly erroneous, and i 
where the result is against the clear weight of the evidence, or we otherwise 
reach a definite and firm conviction that a mistake has been made." State v. 
i 
Pelton, 801 P.2d 184, 185 (Utah Ct. App. 1990). 
III. WAS THE DEFENDANT DENIED HIS RIGHT TO 
EFFECTIVE ASSISTANCE OF COUNSEL IN VIOLATION OF 
THE SIXTH AND FOURTEENTH AMENDMENTS OF THE 
UNITED STATES CONSTITUTION WHEN HIS TRIAL 
ATTORNEY DIDN'T FULLY INVESTIGATE THE CASE OR 
ACQUIRE ALL OF THE DISCOVERY PRIOR TO TRIAL? 
2 
STANDARD OF REVIEW: The appellate court must determine as a matter of 
fact and law whether the Defendant was denied his right to effective assistance 
of counsel. In Strickland v. Washington, 466 U.S. 668, 80 L.Ed.2d 674 (1984), 
the United States Supreme Court articulated a two part test, which was adopted 
in State v. Templin, 805 P.2d 182 (Utah 1990), to determine whether counsel 
was ineffective. The Court held that: 
First, the defendant must show that counsel's performance was 
deficient. This requires showing that counsel made errors so 
serious that counsel was not functioning as the counsel guaranteed 
the defendant by the Sixth Amendment. Second, the defendant 
must show that the deficient performance prejudiced the defense. 
This requires showing that counsel's errors were so serious as to 
deprive the defendant of a fair trial, a trial whose result is reliable. 
Strickland, 466 U.S. at 687, 80 L.Ed. 2d at 693. 
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES 
UNITED STATES CONSTITUTION 
Sixth Amendment 
In all criminal prosecutions, the accused shall enjoy the right to a speedy 
and public trial, by an impartial jury of the State and district wherein the crime 
shall have been committed; which district shall have been previously 
ascertained by law, and to be informed of the nature and cause of the 
accusation; to be confronted with the witnesses against him; to have 
compulsory process for obtaining witnesses in his favor, and to have the 
assistance of counsel for his defense. 
Fourteenth Amendment 
Section 1 
3 
< 
All persons born or naturalized in the United States and subject to the 
jurisdiction thereof, are citizens of the United States and of the State wherein 
they reside. No State shall make or enforce any law which shall abridge the ( 
privileges or immunities of citizens of the United States; nor shall any State 
deprive any person of life, liberty, or property, without due process of law; nor 
deny to any person within its jurisdiction the equal protection of the laws. 
i 
UTAH STATE CONSTITUTION 
Article 1, Section 12 
In criminal prosecutions the accused shall have the right to appear and * 
defend in person and by counsel, to demand the nature and cause of the 
accusation against him, to have a copy thereof, to testify in his own behalf, to 
be confronted by the witnesses against him, to have compulsory process to 
compel the attendance of witnesses in his own behalf, to have a speedy public < 
trial by an impartial jury of the county or district in which the offense is alleged 
to have been committed, and the right to appeal in all cases. 
Section 53-9-102(15)U.C.A. 
"Licensee" means a person to whom an agency, registrant, or apprentice 
license is issued by the department. 
Section 53-9-102(16)(a) U.C.A. .. i 
"Private investigator or private detective" means any person, except 
collection agencies and credit reporting agencies, who, for consideration, 
engages in business or accepts employment to conduct any investigation for the 
purpose of obtaining information with reference to: ( 
Section 53-9-107(2)(a) U.C.A. 
(2) Unless licensed under this chapter, a person may not: < 
(a) act or assume to act as, or represent himself to be: 
(i) a licensee; or 
(ii) a private investigator or private detective as defined in 
Subsection 53-9-102(16) or conduct any investigation as provided 
in Subsection 53-9-102(16); 
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Section 53-9-119 U.C.A. 
Any person who violates any provision of this chapter is guilty of a class 
A Misdemeanor. 
Section 78-2a-3(2)(e) U.C.A. 
Appeals from a court of record in criminal cases, except those involving 
a conviction or charge of a first degree felony or capital felony; 
STATEMENT OF THE CASE 
The Defendant was charged with one count of acting as a Private 
Investigator without a license. R. 1. A bench trial was held in front of the 
Honorable Ernie Jones on March 18, 2002. The Defendant was found guilty of 
the charge. He was sentenced on the same date. He was placed on court 
probation. He was ordered to pay a fine of $750.00 and given 30 days in jail 
that was suspended. R. 56/138. 
The Defendant's trial attorney failed to file an appeal within the 30 day 
time limit. When the Defendant discovered this he filed a pro se notice of 
appeal on May 17, 2002. R. 26. This appeal was dismissed. R.30. The 
Defendant was re-sentenced by Judge Ernie Jones on December 11, 2002. R. 
38. A new timely notice of appeal was filed on December 27, 2002. R. 50. 
STATEMENT OF THE FACTS 
The Defendant was charged with and convicted of one count of Acting 
as a Private Investigator without a license a class A misdemeanor. The 
5 
Defendant owned a business called Utah Detective Agency. The Defendant 
had several licenses that authorized him to do a number of activities including 
security work. R. 56 /36-38. The Defendant had a private investigator license 
that expired on May 7, 2000. R. 56 /14-15. The Defendant contacted the 
Department of Public Safety on two separate occasions requesting renewal 
applications. R. 56/16-17. The Defendant was told that since his license had 
been expired for more than ninety days he would have to re-apply for a license. 
R. 56/23. Steven Anderson from the Department of Public Safety sent him a 
letter and left a voice mail outlining what he needed to do to re-obtain his 
license. 
At some point during the summer of 2001, Dick Martin who was a 
competitor of the Defendant, called Steven Anderson and complained because 
the Defendant hired five of his employees away and there was some type of 
non-compete agreement. R. 56/20, 30-31. Steven Anderson decided to do a 
sting operation with Dick Martin and his son Steve Martin. R. 56 /20. Steven 
Anderson sent Steve Martin (who was not an employee of the State and not a 
licensed private investigator R. 56 161) into the Defendant's place of business. 
On August 27, 2001, Steve Martin entered the Defendant's place of business 
with a hidden tape recorder. 
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Steve Martin made up a false story about needing a private investigator 
because he thought his fiancee was having an affair. R. 56 /53. He was unsure 
where he met with the Defendant other than it was in a building in Ogden. R. 
56/54. He was also unsure of the date. He testified that "It was September of 
last year from what I recall. I don't recall a date, no." R. 56 /54. The 
prosecutor then asked him if it could have been in August, to which he replied 
"It could have been." R. 56/54. Steve Martin couldn't remember the name of 
the business either. R. 56/54. 
Steve Martin sat down in the Defendant's office and told him that he 
needed a private investigator to find out if his fiancee was cheating on him. He 
asked him if they do that and how much they would charge. R. 56/59. The 
prosecutor asked him if he told the Defendant that he wanted to hire him. He 
answered "no." R. 56/62. He told the Defendant that he was "shopping 
around." R. 56/62. The Defendant told him that it would cost one thousand 
dollars and he would need five hundred of it up front. R. 56/64. There was 
another individual in the room named Ryan who apparently worked for the 
Defendant. He mentioned doing some surveillance. R. 56/64. Mr. Martin 
testified that the Defendant told him that he and Ryan would do the 
investigation. R. 56/65. Mr. Martin told them that he didn't have the cash and 
he was on his way to work. R. 56/66. Mr. Martin didn't hire the Defendant to 
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do an investigation and money did not exchange hands. Furthermore, there 
was no agreement that the Defendant would receive money at any time in the 
future. R. 56/68-69. 
Based on the above facts, the Defendant was convicted of Acting as a 
Private Investigator without a license. 
SUMMARY OF ARGUMENTS 
The Defendant was convicted of acting as a private investigator without 
a license even though the Defendant did not receive consideration and did not 
accept employment to do an investigation. The statutory definition of "private 
investigator" is a "person... who, for consideration, engages in business or 
accepts employment to conduct any investigation for the purpose of obtaining 
information:" U.C.A. § 53-9-102( 16)(2002). Because the Defendant did not 
accept anything and did not engage in an actual investigation he should not 
have been convicted of acting as a private investigator and the trial court's legal 
conclusions should be corrected. 
Even if this Court finds that the above referenced statute applied to the 
Defendant's conduct, it should find that the State failed to meet its burden. 
This is because the State failed to prove the date the alleged incident occurred 
on. In most cases, the date is not an element the State needs to prove at trial. 
However, there are certain types of cases where the State needs to prove the 
date of the offense. This is no of those cases. This is because the Defendant 
had been a licensed private investigator and his license had expired. The 
State's burden was to prove beyond a reasonable doubt that he was acting as a 
private investigator after the expiration of the license. The State failed to meet 
this burden. 
The Defendant also received ineffective assistance of counsel. The 
Defendant's trial attorney failed to obtain the most crucial piece of evidence 
prior to trial even through the State offered it to him. Counsel's failure to 
adequately prepare for trial deprived the Defendant of a fair trial. 
ARGUMENT 
I. THE TRIAL COURT ERRED WHEN IT FOUND THE 
DEFENDANT GUILTY OF ACTING AS A PRIVATE 
INVESTIGATOR WITHOUT A LICENSE WHERE THE 
DEFANDANT DID NOT RECEIVE CONSIDERATION AND 
DID NOT PERFORM AN INVESTIGATION. 
The Defendant was convicted of acting as a private investigator without a 
license. Section 53-9-107 of the Utah Code lists the elements of this offense. 
Subsection 2 of this section reads: 
(2) Unless licensed under this chapter, a person may not: 
(b) act or assume to act as, or represent himself to be: 
(j) a licensee; or 
(ii) a private investigator or private detective as defined in 
Subsection 53-9-102(16) or conduct any investigation as 
provided in Subsection 53-9-102(16); 
9 
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U.C.A. §53-9-107(2)(2002). Section 53-9-102 defines "licensee", "private 
investigator" and "private detective." Section 53-9-102(15) reads, "Licensee' 
means a person to whom an agency, registrant, or apprentice license is issued 
by the department." 
Subsection 16 reads, "'Private investigator or private detective' means 
any person, except collection agencies and credit reporting agencies, who, for 
consideration, engages in business or accepts employment to conduct any 
investigation for the purpose of obtaining information:" (emphasis added). 
The evidence during the trial was that the State sent someone in under 
cover to see if the Defendant would agree to conduct an investigation. This 
person was not a police officer and was not a licensed investigator. R. 56/68-
69. The Court found that although the Defendant didn't conduct an 
investigation and he didn't receive consideration, he nonetheless held himself 
out as a private investigator. The Judge stated during his ruling that "the real 
question becomes whether or not what he did in this case constitutes the 
definition being a private investigator." He went on to state "I frankly don't 
think as I read the statute that he is. That money has to change hands here. It 
has to be a situation where he offers to do a private investigation and it has to 
be for consideration. And in this case there was discussion about money. He 
mentioned that normally we have $1,000 retainer, we'd like to take $500 up 
10 
front. So I don't know that money actually has to change hands for him to be a 
private investigator or a detective under the statute." R. 56/130. 
The judge clearly ruled that money, or consideration, did not have to be 
exchanged before the Defendant could be found guilty under the statute. The 
trial court found the Defendant guilty based on the facts that, "the defendant 
said he was the president of the company Utah Detectives. He said he was 
willing to do the job. He said he was willing to do it with a man named Ryan. 
They talk about the details of what he [sic] going to do and what's involved in 
the investigation. He talks about the fees. He talks about surveillance 
equipment. . . he never said anything about referring the matter out to anyone 
else." R. 56/131. 
Based on the above facts, the court found the Defendant guilty. "It just 
seems to me that certainly what he did in this case meets the definition of a 
private detective or a private investigator, and I think his conduct is in violation 
of this particular statute. I'm going to find the State has proven their case 
beyond a reasonable doubt." R.54/ 131-32. 
The plain language of the statute does not support the trial court's 
finding of guilt. When interpreting statutory language this Court should 
"presume that the Legislature used each word advisedly, and we give effect to 
11 
each term according to its ordinary and accepted meaning." Utah State Bar v. 
Summerhayes & Hay den, 905 P.2d 867, 871 (Utah 1995). 
Webster's New World Dictionary defines "consideration" as "4. a 
recompense; fee, 5. something given, as to make a binding contract. . ." The 
evidence was not in dispute that the Defendant did not receive consideration, 
nor did he conduct an investigation. The statutory definition of "private 
investigator" specifically states that he must do it "for consideration" and he 
must "accept[] employment to conduct any investigation for the purpose of 
obtaining information . . ." U.C.A. Section 53-9-102(16)(a). Since there was 
no consideration and no investigation it was impossible for the Defendant to 
violate the Statute that he was convicted of violating. 
II. THE STATE FAILED TO PROVE WHEN THE OFFENSE 
OCCURRED. 
During the Defendant's trial the State failed to prove when the offense 
occurred. Utah case law is clear that the date and time an offense was 
committed is generally not an element the prosecution must prove at trial. See, 
State v. Wilson, 642 P.2d 394, 395-96 (Utah 1982), State v. Fulton, 742 P.2d 
1208, 1213 (Utah 1987). However, "there are instances in which time must be 
proven." Id. In State v. Fulton, the Utah Supreme Court listed several 
examples of when the State must prove the date that an offense occurred. The 
12 
examples the court gave are when time is an express statutory element, when 
the defendant argues that the statute of limitations has run on the alleged crime, 
when the defendant asserts that the age of either the victim or himself prevents 
the act from being criminal. 
The case at bar is another type of case where the State must prove 
beyond a reasonable doubt the date of the offense because in this case the 
Defendant had a license to act as a private investigator and the State alleged 
that the license had lapsed. This is a fact specific case which requires the State 
to prove beyond a reasonable doubt the date of the alleged offense. The State 
failed to meet its burden. Steve Martin, the witness who performed the sting, 
was asked by the prosecutor, "Do you recall the date?" Mr. Martin answered 
"It was September of last year from what I recall. I don't recall a date, no." 
The prosecutor then asked "Could it have been in August?" Mr. Martin 
responded, "It could have been." R. 56/54. It is clear from the transcript that 
Mr. Martin was not sure when he interacted with the Defendant. The State's 
burden is to prove the elements beyond a reasonable doubt. This uncertainty 
about when the alleged violation occurred clearly creates reasonable doubt. 
The only reference to the date of this sting operation came from the 
prosecutor when he was examining Steve Anderson. Steve Anderson testified 
that the Defendant had a private investigator license that expired on May 7, 
13 
2000. R. 56/14. Mr. Anderson also testified that he decided to do a sting with 
Dick and Steve Martin to see if the Defendant would offer to do private 
investigation work for a fee. R. 56/20. Mr. Anderson testified that he sent 
"Steve Martin in with a recorder --" Id. Mr. Anderson did not state when this 
allegedly occurred. The only reference to a date came from the prosecutor. 
After Mr. Anderson testified that he decided to do a sting with the Martins, the 
prosecutor stated "Since the alleged sting operation on the 27th of August last 
year a, have you had any other a, correspondence or dealings with the 
defendant?" R. 56/21. Mr. Anderson answered "None except his a, reapplying 
for a license in December, and then the letter appealing the denial of the 
board." R. 56/22. 
It is well settled that the statements of the attorneys during a trial are not 
evidence. The prosecutor referred to the sting on the 27 of August and asked 
Mr. Anderson if he had contact with the Defendant since that date. Mr. 
Anderson had not testified to a date or even a month when the sting took place. 
The prosecutor's statement is not evidence. He was not under oath and he was 
not testifying. Furthermore, the actual question was about whether Mr. 
Anderson had contact with the Defendant since that date and did not relate to 
the sting operation. 
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This statement by the prosecutor should be analyzed under a plain error 
standard of review because the Defendant's attorney failed to object to it. "[T]o 
establish the existence of plain error and to obtain appellate relief from an 
alleged error that was not properly objected to, the appellant must show the 
following: (1) an error exists, (ii) the error should have been obvious to the trial 
court; and (iii) the error is harmful, ie., absent the error, there is a reasonable 
likelihood of a more favorable outcome for the appellant..." State v. Dunn 850 
P.2d 1201, 1208 (Utah 1993). 
This is clearly a plain error situation because the date of the offense is 
critical in this type of case. It was error for the date of the offense to come in 
to evidence through the prosecutor when the witness hadn't testified to a 
specific date. This should have been obvious to the trial court as it is well 
known that the statements of the attorneys are not evidence. This error was 
extremely harmful. Without it there was a reasonable likelihood of a more 
favorable outcome for the Defendant. 
Because the State failed to meet its burden by proving when the offense 
occurred the Defendant's conviction for acting as a private investigator without 
a license should be reversed. 
III. THE DEFENDANT WAS DENIED HIS RIGHT TO 
EFFECTIVE ASSISTANCE OF COUNSEL IN 
VIOLATION OF THE SIXTH AND FOURTEENTH 
AMENDMENTS OF THE UNITED STATES 
15 
CONSTITUTION WHEN HIS TRIAL ATTORNEY 
DIDN'T FULLY INVESTIGATE THE CASE OR 
ACQUIRE ALL OF THE DISCOVERY PRIOR TO 
TRIAL. 
The Sixth Amendment to the United States Constitution and Article I, 
Section 12 of the Utah Constitution guarantee the right of every person charged 
with a crime to be represented by counsel. "[T]his Court has recognized that 
the Sixth Amendment right to counsel exists, and is needed, in order to protect 
the fundamental right to a fair trial." Strickland v. Washington, 466 U.S. 668, 
684, 80 L.Ed.2d 674, 691 (1984). The right to counsel encompasses "the right 
to the effective assistance of counsel." Id. 466 U.S. at 686, 80 L.Ed.2d at 692. 
An attorney can deprive a defendant of a fair trial "simply by failing to render 
adequate legal assistance." Id. 
In the case at bar, the Defendant was deprived of his right to a fair trial 
because he received ineffective assistance of counsel. There's a two part test to 
determine whether a criminal defendant has received ineffective assistance of 
counsel. "First, the defendant must show that counsel's performance was 
deficient. This requires showing that counsel made errors so serious that 
counsel was not functioning as the 'counsel' guaranteed the defendant by the 
Sixth Amendment." Id. 466 U.S. at 687, 80 L.Ed.2d at 693. 
The Defendant's trial attorney made two critical errors as it related to the 
Defendant's case. The first critical error was when Defendant's trial attorney 
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failed to obtain the discovery. When Steve Martin went to the Defendant's 
business he had a small hidden tape recorder on his person. R. 56/55-56. 
Apparently, the conversation was recorded. However, Mr. McKay, the 
Defendant's attorney never obtained a copy of the tape. 
During the State's closing argument the trial judge asked about the tape 
recording because it had not been admitted into evidence. During the 
discussion about the recording the prosecutor stated "I called a, Mr. McKay 
last week, asked him if he wanted the tape. I had just received it last week. 
And he indicated he had the report, it wouldn't be necessary." R. 56/118. 
The trial judge responded, "I guess my question is I have Mr. Martin 
telling me one thing went on in the meeting and I have a, the defendant Mr. 
May telling me that something else happened. And I'm just wondering if the 
tape assists at all in trying to decide which version is correct." R. 56/118. 
The Defendant's attorney stated "I've never heard the tape." Id. The 
prosecutor offered to have the tape admitted and Mr. McKay said "I certainly . 
. . hate to have trial by ambush." R. 56/118-19. He also said "I'd like to have 
heard the tape way before this." R. 56/119. After more discussion where the 
prosecutor reiterated that he had offered the tape Mr. McKay stated that "It 
might actually solve the case and, and defend my client. But I don't know 
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without hearing the tape. He has the tape." Id. The prosecutor responded with 
"I did offer the tape, last week and he indicate[sic] he wouldn't need that." Id. 
Failure of an attorney to obtain and listen to the most crucial piece of 
evidence is clearly ineffective assistance. There is no tactical reason to not be 
prepared for trial. In State v. Templin, 805 P.2d 182 (Utah 1990), the Utah 
Supreme Court stated that "[i]f counsel does not adequately investigate the 
underlying facts of a case, including the availability of prospective defense 
witnesses, counsel's performance cannot fall within the wide range of 
reasonable professional assistance. This is because a decision not to 
investigate cannot be considered a tactical decision." Id. at 903. 
By failing to obtain the tape Defendant's attorney was not prepared to conduct 
an effective cross examination of the State's main witness, he was unable to 
resolve and prepare the State's witness and the Defendant, and he was 
incapable of being able to properly advise the Defendant whether he ought to 
go to trial or accept a plea bargain. 
The second mistake Defendant's trial attorney made was in failing to 
object when the prosecutor stated the date when the witness hadn't testified to 
the date. Furthermore, the Defendant's trial attorney failed to perceive that the 
State had failed to prove the date this offense allegedly occurred and did not 
raise this issue with the trial court which was plain error. 
18 
The second part of the Strickland test is "the defendant must show that 
the deficient performance prejudiced the defense. This requires showing that 
counsel's errors were so serious as to deprive the defendant of a fair trial, a trial 
whose result is reliable." Strickland, 466 U.S. at 687, 80 L.Ed. 2d at 693. 
Failure to obtain evidence and prepare for trial is per se ineffectiveness. 
This court can have no confidence in the reliability of the Defendant's trial 
when his attorney did not fully investigate the case and was not prepared for 
the trial. For these reasons, the Defendant should be granted a new trial if the 
Court rules against him on points one and two of this appeal. 
CONCLUSION 
The trial court erred when it found the Defendant guilty of acting as a 
Private Investigator without a license. The statute in question requires that the 
Defendant either accepts employment or receives consideration. Since the 
Defendant did not accept employment or receive consideration he should not 
have been convicted under U.C.A. §53-9-107. 
In addition, even if this Court affirms the trial court's legal conclusion 
that the statute in question applied to the Defendant's conduct, his conviction 
should still be reversed because the state failed to prove beyond a reasonable 
doubt the date of the offense. The date is crucial in this case because the 
allegations were that the Defendant had a license, but that when the alleged act 
19 
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occurred, it had expired. The State's burden was to prove beyond a reasonable 
doubt that he acted as a private investigator after his license expired. The State 
failed to meet this burden. 
If this Court affirms the conviction on Points I and II, the conviction 
should be reversed because the Defendant received ineffective assistance of 
counsel. Failure to obtain discovery and to be prepared for trial is per se 
ineffectiveness. For this reason this court should find that the Defendant did 
not receive the assistance of counsel that both State and Federal Constitutions 
require. 
For the above reasons, the Defendant jespectfully/requests this court to 
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don't think is a, an issue anymore. 
Therefore, I'd ask that you find him guilty. 
COURT'S RULING 
THE JUDGE: All right. Thank you very much. 
You know, I think it's pretty clear what this 
statute is designed for. It's just like practicing law 
without a license. You can't be a private investigator 
unless you have a license. And there's no question in this 
case that a, Mr. May did not have a license in August or 
September of 2001. 
I, I frankly thought Mr. Anderson's investigation 
a, was, was good. I, I don't find that there's any 
conspiracy here between some other protective agency in the 
State of Utah to try to railroad Mr. May in this case. 
It's clear that his license expired on May 7th of 2000. 
It's clear, and I thought this was very compelling was, 
STATE'S EXHIBIT #3, the letterfrom Mr. Anderson to Mr. May 
dated November 13th telling him here's an application for 
your private investigation license, because your license has 
expired over 90 days you're required by law to make a new 
application. And then he quotes the language. 
"A licensee may not engage in any 
activity subject to this chapter during 
the period of expiration until the 
license is renewed.". 
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The reason I think that's significant is I think 
the state is telling Mr. May if you want to be a private 
investigator you've got to file an application, you've got to 
reapply, and you can't be doing any kind of private 
investigation in this matter unless you have a private 
investigator's license. And it's clear that a, he did not 
obtain or apply again for a new license until December of 
2001. So it's almost a year later that he actually makes 
application again for a new license. 
In the interim we have this incident that takes 
place with Mr. Martin which is either late August or early 
September. 
So the real question becomes whether or not what he 
did in this case constitutes the definition being a private 
investigator. 
I frankly don't think as I read the statute that 
he is. That money has to change hands here. It has to be a 
situation where he offers to do a private investigation and 
it has to be for consideration. And in this case there was 
discussion about money. He mentioned that normally we have 
$1,000 retainer, we'd like to take $500 up front. So I 
don't know that money actually has to change hands for him 
to be a private investigator or a detective under the 
statute. 
The question I have a, is whether or not his 
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actions and conduct in this case meet the definition of a 
private investigator or a detective. 
On the one hand I have Mr. Martin's testimony a, 
and which to me seemed very compelling, he was pretty sure of 
what was said in this meeting between the defendant and 
himself. 
On the other hand I have Mr. May's testimony. He's 
not really sure of what was said. He said he thinks they may 
have mentioned the name of Linda, Linda Hunter. 
And then Mr. Martin came back on the stand and said 
I've never heard of her name, at no time did he ever refer me 
to somebody else or say that he was making a referral to 
another investigator. 
What I have is Mr. Martin's testimony that the 
defendant said he was the president of the company Utah 
Detectives. He said he was willing to do the job. He said 
he was willing to do it with a man named Ryan. They talk 
about the details of what he going to do and what's involved 
in the investigation. He talks about the fees. He talks 
about surveillance equipment. He said he never heard of, of 
this woman named Linda. He never said anything about 
referring the matter out to anyone else. 
It just seems to me that certainly what he did in 
this case meets the definition of a private detective or a 
private investigator, and I think his conduct is in violation 
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of this particular statute. 
I'm going to find the state has proven their case 
beyond a reasonable doubt. 
Now, do we want a presentence report in this 
matter? 
MR. MCKAY: Your Honor, I plan to appeal— 
THE JUDGE: Okay. 
MR. MCKAY: — on the statutory grounds. 
THE JUDGE: All right. And Mr. May, you 
understand that you have the right to appeal my decision. 
You have to file that appeal within 30 days of today's 
date. So my question though is even though you're going to 
appeal we need to do sentencing. Do you want to do 
sentencing today or do you— 
MR. MCKAY: Absolutely. 
THE JUDGE: — want a presentence report? 
MR. MCKAY: No. Just do it today. 
THE JUDGE: All right. How about the state? Do 
you want a presentence report on this matter? 
MR. POLL: (Short inaudible, no mic), Your Honor 
THE JUDGE: Sure, you bet. 
(Inaudible discussion at counsel table.) 
MR. POLL: Sentencing today would be fine, 
Your Honor. 
THE JUDGE: Well, I've got a difference here. 
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Q. <MR. POLL:) Sorry. *This is what'has been marked 
as state's proposed EXHIBIT #1. Do you recognize that? 
A. (THE WITNESS:) I do. 
Q. What is it? 
A. This is the card a, that we use to make up the a, 
the private investigator agency license. 
Q. Okay. And you say it's the card you use to make 
up— 
A. Make up the, the actual ID license for the private 
investigator. 
Q. Okay. So for the reasons of the Department of 
Public Safety a, is that essentially a license? 
A. That's a license, yes. 
Q. Okay. And who is, who is that a, issued to? 
A. R. Todd May. 
Q. Okay. Does it have a photograph on it? 
A. It does. 
Q. And a, does that photograph correspond with that of 
the defendant? 
A. It does. 
Q. Does it have any dates on there? 
A. It has an expiration date and an issue date on it. 
Q. What are they? 
A. The expiration date on it is 5-7-2000. The date 
of issue was 5-7-1996. 
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Q. Okay. Again, as your position a, in keeping the 
records of licenses a, are there any other licenses issued to 
Todd May for private investigative work? 
A. No, there's not. 
Q. Has that license been renewed? 
A. It has. He's renewed it once since 1996. 
Licenses are good for two years. He a, got the initial 
license in '96 and he renewed, renewed in '98. And then this 
one expired in 2000 and he failed to renew it since. 
Q. So since May of 2000 has there been any renewal? 
A. He has a, he turned in a, a new application. 
You're not, you're not authorized to a, we're not authorized 
to a, renew a license if the license has expired over 90 
days. You have to reapply. And he reapplied a, let's see, 
December 27th, 2001 after he was charged. 
Q. So as a keeper of the books, a, that's a little 
redundant, is there current license? 
A. 
Q. 
A. 
Q. 
A. 
Q. 
There is not a current license. 
Was there on August 27th— 
No. 
— last year? 
There was not. 
May I approach. Your Honor? 
THE JUDGE: Yes, go ahead. 
MR. POLL: The state would like to offer state's 
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proposed EXHIBIT #1 into evidence. ' 
THE JUDGE: Any objection, Mr. McKay— 
MR. MCKAY: NO. 
THE JUDGE: — to EXHIBIT #1? 
THE JUDGE: All right. Let me take a look at 
that. Have you had that marked? 
MR. POLL: Yes. 
THE JUDGE: All right. We'll received STATE'S 
EXHIBIT P-1 at this time. 
Q. (MR. POLL:) Okay. Back to where we were. 
You would, you were just talking, talking about some 
correspondence you received from Mr. May or... 
A. (THE WITNESS:) Okay. No correspondence. Oh, 
are you talking about the a, the application that he 
submitted? 
Q. That's correct. 
A. Okay. He submitted an application a, for a 
private investigator agency license on a, 12-27-2001. This 
a, was taken before the licensing board in January and a, it 
was denied based on violation of a, a statute. 
Q. Prior to that time had he ever contacted you 
regarding applying? 
A. He did. He, he contacted us on a couple occasions 
requesting renewal applications. At least on two different 
occasions. One he contacted the secretary and then he 
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contacted myself. I sent him a letter a, stating that he 
needed to reapply, that he could not renew, and that he could 
not work between the time of application and when he got the 
license. 
We also sent out a renewal, or applications to 
him. And a, let's see. And then I sent him that letter. 
I also left a voice mail with him outlining the 
requirements. 
Q. After this a, 12-27-01 date when you stated that he 
a, sent in an application— 
A. Right. 
Q. — did you hear from him again? 
A. We got a letter from I believe his attorney 
requesting an appeal of the denial of his license. 
Q. Okay. 
THE JUDGE: I'm sorry. Can I just ask, 
Mr. Anderson, you said something about you told him he 
couldn't work again until he reapplied. Do you know when 
that was that you had that conversation between you? 
THE WITNESS: Yes, Your Honor. I sent him a 
letter. 
THE JUDGE: Okay. 
THE WITNESS: I sent him a letter on November 13th 
of 2000 stating that a, his license has been expired over 90 
days and that a, states the license, the licensee may not 
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engage in any activity subject to this chapter during any 
period between the date of expiration of the license and the 
renewal of the license. 
THE JUDGE: Okay. 
MR. POLL: Is that the letter that you're reading 
from there? 
THE WITNESS: Yes. 
MR. POLL: Okay. May I approach, Your Honor? 
THE JUDGE: Okay. 
MR. POLL: I apologize. I'd like to have this a 
marked as a proposed exhibit. 
THE JUDGE: All right. 
MR. POLL: Or maybe at this juncture I could... 
Well, I'll have it marked first. 
THE CLERK: #P-3. 
THE JUDGE: All right. Would you show that to 
Mr. McKay though so he has a chance to look at it? 
MR. MCKAY: No objection. 
THE JUDGE: Okay. 
MR. POLL: Based on— 
MR. MCKAY: No objection. 
THE JUDGE: All right. 
MR. POLL: Based on a, what the witness has 
already testified to I'd like to offer a, state's proposed 
EXHIBIT #3 into evidence. 
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THE JUDGE: All right. And apparently there's no 
objection to that so we'll receive EXHIBIT #P-2. 
THE CLERK: It's #3. 
MR. POLL: #P-3 I guess. 
THE JUDGE: Oh, it's #P-3? 
THE CLERK: It is. 
THE JUDGE: All right. #P-3. 
Q. (MR. POLL:) Okay. So after the letter did you 
hear from him again or... We'll get it straight here. 
A. (THE WITNESS:) Other than a, when he reapplied in, 
in a, December. 
Q. Okay. What was your a... After the attorney had, 
had appealed what was your next dealings with a, the 
defendant or concerning the defendant? 
A. I believe that was the last I've heard from him. 
Q. Okay. What was the next action that you took 
dealing with a, with,the defendant as far as a, were you 
contacted by anybody regarding his a, status or... 
A. No, sir. This is, this is after he, he 
reapplied? 
Q. Yes. Just this, just this last year. 
A. Right. 
Q. Were you contacted by a Mr. Dick Martin? 
A. No, this was— 
MR. MCKAY: Objection. Leading. 
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THE WITNESS: No, I was not.-
THE JUDGE: Okay. I'll overrule the objection. 
Go ahead. 
Q. (MR. POLL:) To your knowledge was there a, a 
supposed, for purposes of lack of a better term, a supposed 
sting operation, I guess, to determine whether Mr. May was a, 
operating? 
A. (THE WITNESS:) Yes, we did. 
Q. Okay. How did that come about? 
A. I had initially, after the attempts to get Mr. May 
licensed, a, sending him applications and so forth, I was 
planning on using one of our agents, a, down the road. 
It just so happened that a, Dick Martin called a, 
called me concerned about a, a noncompetition agreement they 
had with a, a company he was working for. And one thing led 
to another and a, it was decided that a, we would just 
conduct the sting ourselves, me and Dick Martin and Steve 
Martin. 
Q. Okay. And so essentially what was the plan? 
A. The plan was to a, send somebody in to Utah 
Detective Agency on a pretext to see if he would offer to do 
private investigation work for a fee. And that's what we 
did. We sent a, Steve Martin in with a recorder— 
MR. MCKAY: Objection, Your Honor. I would ask 
that he only testify as to things that he has personal 
STATE VS. R. TODD MAY MARCH 18, 2002 
COURT PROCEEDINGS 
PAGE 20 
knowledge of and not anything that Steve or Dick Martin might 
have done. 
THE JUDGE: Well, he's just explaining how the 
operation went down, is he not? 
MR. MCKAY: Well I think hefs, he's... My 
understanding was he's about to tell us what Steve and Dick 
Martin did. And unless he was there personally I don't know 
how he would know that. 
THE JUDGE: Well, I didn't get that impression. I 
thought he was just explain how they set up the sting 
operation here. So go ahead. 
MR. POLL: That's, that's correct, Your Honor. 
THE JUDGE: Obviously he can't testify unless he 
was there. 
MR. POLL: Right. 
THE JUDGE: That's true. But I didn't get that 
impression. 
MR. MCKAY: That's all I'm trying to avoid. 
THE JUDGE: Okay. Go ahead. 
Q. (MR. POLL:) Okay. Okay. 
Since the alleged sting operation on the 27th of 
August last year a, have you had any other a, correspondence 
or dealings with the defendant? 
A. (THE WITNESS:) Since the sting operation? 
Q. Yes. 
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A. None except his a, reapplying for a license in 
December, and then the letter appealing the denial of the 
board. 
Q. Okay. So applying in December? 
A. Right. 
Q. No further questions, Your Honor. 
THE JUDGE: All right. Any cross, Mr. McKay? 
MR. MCKAY: Yes. Thank you. 
CROSS BY MR. MCKAY 
Q. (MR. MCKAY:) Did you use Command Protection for 
your sting operation? 
A. (THE WITNESS:) I used a, Dick Martin and Steve 
Martin who may be employees of Command Protection. Right. 
Q. May be or they are? 
A. They may be. 
Q. Okay. And they're the ones that a, came to you 
with this plan? 
A. Yes. 
Q. So it was really their plan. Right? 
A. We both discussed it. Right. 
Q. And a, you work for the state. Right? 
A. I do. 
Q. And a, what attempts did you a, make to relicense 
Mr. May? 
A. Okay. We sent him applications for renewal. 
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appointment? 
A. The a, I don't recall the name of the agency. 
It was a, an agency. I can't remember. The Utah 
Detective— 
Q- Okay. 
— Private... I can't remember. i'm sorry. 
Okay. That's fine. where, where is this 
A. 
Q. 
located? 
A. 
Q. 
A. 
It was in Ogden. I don't know an exact location. 
Okay. Do you recall the date? 
It was September of last year from what I recall. 
I don't recall a date, no. 
Q. Okay. Could it have been in August? 
A. It could have been. 
Q. Okay. When you arrived what was there? In a 
building or what? 
A. Yes, it was. There was a building. I actually 
kind of had trouble finding the place because there was a 
bunch of other different buildings around that were pretty 
similar and it was kind of tough to spot. I actually walked 
around for a minute trying to find it. 
Q. Do you recall an ad sign? 
A. Yes. 
Q. Where was the sign at or— 
A. It was in the front window of the place, if I 
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did represent himself as a private investigator and he wasn't 
licensed. 
THE JUDGE: Mr. Poll, can I ask you, there was 
some mention about a tape-recording. 
MR. POLL: Yes. 
THE JUDGE: Did it not work out? 
MR. POLL: It does. We actually have the 
tape-recording but a, I think it was just a decision by me. 
!I, I called a, Mr. McKay last week, asked him if he wanted 
the tape. I had just received it last week. And he 
indicated he had the report, it wouldn't be necessary. 
If the Court would like it, we could play the 
tape. 
THE JUDGE: I guess my question is I have 
Mr. Martin telling me one thing went on in the meeting and I 
have a, the defendant Mr. May telling me that something else 
happened. And I'm just wondering if the tape assists at all 
in trying to decide which version is correct. 
MR. MCKAY: I've never heard the tape. 
MR. POLL: If the parties would a, stipulate we 
could offer it as rebuttal evidence and we could listen to 
the tape. 
THE JUDGE: Do you have any objection to that, 
Mr. McKay? 
MR. MCKAY: Well I certainly, you know, hate to 
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have trial by ambush. ;v '* 
THE JUDGE: All right. 
MR. MCKAY: I'd like to have heard the tape way 
before this. And, you know, the state maybe got it late or 
whatever their problem is. That's, I shouldn't be 
prejudiced, my client shouldn't be prejudiced because of 
that. So I would have a problem with that. 
THE JUDGE: All right. 
MR. POLL: I did offer the tape— 
MR. MCKAY: It might actually solve the case and, 
and defend my client. But I don't know that without hearing 
the tape. He has the tape. 
MR. POLL: I did offer the tape last week and he 
indicate he wouldn't need that. 
THE JUDGE: Let me ask this. Do you want some 
time to listen to the tape and, and decide whether or not 
you want it to come in? 
MR. MCKAY: Well I guess, you know— 
THE JUDGE: I mean, as the trier of fact I guess 
what comes to me is that maybe the tape would help resolve in 
my mind which version of what took place is correct. I... 
But you haven't offered it. And if Mr. McKay objects to it 
then I guess I probably can't receive that because— 
MR. MCKAY: Yes. And, you know, it's up to the 
Court to make the decision and maybe, maybe if the state has 
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